 LwOfidse

OLsoN

HaceL

: WATERS &‘ /

LANCE H. OLSON
BRUCE J. HAGEL
GEORGE WATERS
DIANE M. FISHBURN
ELIZABETH L. GADE
N: EUGENE HILL

DEBORAH B. CAPLAN.

. SARAH E. GILMER
JAMESA KEALEY ‘

THOMAS E. GAUTHIER -

Qf Counsel:
“LEROY Y. FONG .

Plaza Towers
555 Capitol Mall, Suite 1425
Sacramento, CA 95814-4602

Telephone [916] 442-2952
Facsimile [916] 442-1280.
www.olsonhagel.com-.

032

C02UAN I
N o ‘

 January 14,2002

| VIA HAND DELIVERY

' Karen Getman, Chairman

Fair Political Practlces Commrssmn

428 J Street’ v
' ,Sacramento Ca 95814

Re: Advertlsmg Dlsclosure Proposed Emergency Regulatlons
Dear Chalrman Getman:

- As you know, I.am a partner ‘with the law ﬁrm of Olson Hagel Waters
& Fishburn. Iam writing on behalf of myself and Chip Nlelsen and Steve

- Lucas, partners with the law firm of Nielsen, Merksarner Parrinello, Mueller

,& Naylot. Each of our, offices has been involved in the representation ofa
srgnlﬁcant number of statewide ballot measure committees. With: respect to

- the upcoming March, 2002 election, our law firms represent four separate v

committees primarily formed to support the passage of several Initiatives:

‘Propositions 40 (Park Bonds--Olson, Hagel), 41 (Voting Equ1pment Bonds-

-Nielsen, Merksamer), 42 (Transportatlon Sales Tax--Nrelsen Merksamer) -
and 45 (Term Limits--Olson, Hagel).

. The renewed apphcablllty of several Prop0s1t1on 208 advertlslng

~ disclosure provisions will directly affect these committees, as statewide ballot

measures are typically funded by large donations and involve fairly extenswe
medr_a campalgns We v_vrlte tourge the Commission to adopt emergency
regulations interpreting the advertising disclaimer provisions of

“Government Code §§ 84501 through 84509. Attached to this letter are |

proposed regulations we urge the Commission to adopt. Our proposals are
based directly on the noticed regulatlons presented by staff, with noted
ehanges :

The staff memorandum dated December 26, 2002 correctly states that -

there is an urgent need to have emergency regulations in place as soon as
- possible in order to provide guidance to these committees in connection with

the upcoming March elections. Since these statutory provisions are likely to

‘be triggered by most, if not all, the pubhc communications and since the

penalties for violation are substantial (up to three times the cost of the
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, 'advertlsement), 1t is important to have a clear and 1mmed1ate guldance as to what the 1aw
requires in each instance. We appreclate the opportunities previously provided by your
- office to identify our concerns, and at this time we would like to formally address the

~ proposed regulatlons followmg the format of the staff’s memorandum ‘ ‘

~Decision 1: Comm;ttee Name (Limitation to “Primaril Fermed” C mmittees)

‘ The prepos.e’dviamendments't_o Regulation 18402 and 1 8450.3 would limit the SCepe :
of Gov. Code § 84504 to primarily formed ballot measure committees rather than any
committee that partlclpates in a ballot measure campaign. We strongly support this

o interpretation and believe that the failure to limit the scope of that section would create

enormous problems for the reasons presented at the earlier Commission meetmg ‘and
- described in- the staff memorandum;

Deéision 2: C‘ommittee Name (ﬁse of the Wo‘rd “Identiﬁcatioh”) -

Staff has bracketed the word “1dent1ﬁcat10n in Regulatlon 18402(0)(2) and (c)(3) v
recommending that it be deleted. We agree that it should be deleted. We believe that the
_requirement of Gov. Code § 84504 that the committee “name and identify” itself is simplya
way of saying that its name must include certain information and, whenever the nameis
subsequently required, must identify itself with the same name. Smce Regulation 18402
only addresses name issues, it does not appear to be necessary to deal with the 1dent1ﬁcat10n
~ issue, which is addressed prlmarlly in the amendments to Regulation 18450.3. In addition,

inclusion of the word “identification” would be confusmg and possibly misleading, as use
of both “name” and “identification” suggests the possibility that there may be two distinct
terms. - ‘ : : - ‘ ‘

Decision 3: Committee Name (Incorporation of 84504(c) and (d))

+ Staff has recommended ‘ihcorporatioh of _these provisions into Regulation 18402 for
purposes of completeness and ease of reference. We have no opposition to this proposal.

- Gov. Code § 845 04 requires every committee described in that section to “name and
identify itself using a name or phrase that clearly zdentzf ies the economic or special interest
of its major donors of fifty thousand ($50,000) or more...” (Empha31s added ) Proposed

’Regulanon 18450.3 defines this provision. '
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The staff memorandum correctly states that we have advocated an approach to thls
regulation that would allow the committee to identify the “shared 1nterest(s)” of the maJ or
donors.- We have come to this conclusion for a number of reasons

1) - The stafute clearly refers to “a name or phrase Each term is singular. The -
term ¢ economlc or special interest” is s1m11arly singular.even though it refers to the ballot
measure’s major donors, which is plural. If the economic or special interest of each dorior
were required to be described separately, these terms should have been plural. In our

-experience, statewide initiatives are likely to have an increasing number of donors over the
$50,000 threshold; if the interést of each must be described separately, it would not only be
inconsistent with the language of the statute, but would create extremely lengthy and
cumbersome names.

There appears to have been an assumptron in the statute that the major donors would

share an “economic or special interest.” While this may be true in a very natrow range of
initiatives, it will more often be true that the only real “shared” interest may be their interest
in the subj ect matter of the initiative. While in some cases this shated interest maybe
- economic, in many others it may have no economic basis (. g, after-school programs, term

~ limits, election day voter registration). While Option B allows for multiple interests to be
identified, it also allows them to be combmed when the donors belleVe that their “interest”
isa shared one. ' :

2)  Neither “economic interest” nor “special interest” are statutorily defined.
Does “economic interest” refer to one’s current source of income? The source of one’s
wealth? Doés it require identification of all economic interests for persons having more
than one business interest? What is (or is not) a “special interest”? If the goal is really to
identify the “motivation” of the parties funding a particular initiative, attempts to determine -
and define that “motivation” are hkely to be fraught with problems. Assessing lrablhty
based on an alleganon that a person’s “special interest” has not been accurately identified
and described may well be unlawful and unenforceable. Since the statute has no definition
for that term, who can say whether a particular name or phrase accurately describes a
donor’s interest? Put another way, if the Commission attempts to impose some objective
criteria on language that is inherently subjectlve won’t every committee name be the
potential subject of htrgatl,on‘7

3) To interpret this language to allow donors some latitude in describing their
shared interests does not deprive the requirement of content. While it may not require a -
litany of the business interests of each donor, it will at least require a “clear” identification
- of the donors’ interests in the initiative. It will prohibit misleading names, or names that




Karen Getman, Chairman DT
. Fair Political Praetlces Comm1ss1on RN
 January 14,2002
Page4 o

: suggest a pos1t10n on the 1n1t1at1ve that is in fact 1ncons1stent w1th the donors interests w1th’ h
. respect to the initiative. ' (For example a committee supporting utility deregulatlon could
not describe:its donors’ interests in a way that' suggested that they favored regulation. Or, if

. the language requlrmg that their interest be related to the initiative is included, a committee B

~could not claim a shared interest that was wholIy unrelated to the subject matter of the -
initiative (e.g., a committee supporting utlhty deregulatlon could not 1dent1fy its interest as-
supportlng law enfOrcement) ) o

. 4) ' Tothe extent that the statute seeks to require d1sclosure of spec1fic obJectlve '
* donor information; much of that information is available through other requirements, i.e.,
the sponsorship requirements, the required disclosure of the two top donors, and the =
\campalgn disclosure reports themselves.© While'it might be tempting to try to reduce the -
“motivation” of a measure’s majors donors to “a name or phrase” for pohtlcal reasons, the
‘ 'Cornm1ss1on should avoid trying to impose such a requirement as a matter of law. The.
extremely vague language of section 84504 simply cannot be stretched to require every .
donor to fit his or her 1nterest into one of several pre selected categones

Decls'o,n 5:Conte-nts of 'Dlscl-osures ,

Proposed regulatlon 18450.4 concems the nature of the requlred dlsclosure of the top
two donors. Staff is correct that we do not see any particular language required in
_connection with this disclosure. It is hard to see how simply providing the names, without
additional comment, results in the ‘avoidance” of dlsclosure of those entities as maJor
funding sources. In partlcular, there i is no requirement in the statute that the specific amount
of the contribution be disclosed, and the possﬂ:nhty that amOunts mlght change creates '
certain Ioglstlcal problems. :

Having said that, we understand that the Commission may wish to"ad()pt a regulation
that requires the committee to put the major donor information into context for the public.
If that is the case, we support Option 1, which permits some flexibility to the committee in
designing its disclosure. Staff has prov1ded two examples: “major funding by” and “major
support provided by.” We would encourage adding “paid for by” to give committees the
option of conforming their disclosure to meet the Federal COmmunioations‘ Commission
(FCC) disclaimer rules that currently apply to television [and radio] broadcasts. Since these
regulations will be adopted on an emergency basis, this issue can be revisited if experience
with the March campaigns suggest the need for lerther\Commission a‘ction.

With respect to the size of the dlsclosure we do have some concerns about the
current proposal. The statute requ1res that the disclosure statement be pnnted “clearly and
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legrbly inno less than 10 pomt type and ina consplcuous manner as deﬁned by the
‘Commission...” For television spots, the proposed reguIatron requires that the statement

- “shall be printed in letters equal to or larger than four percent of the vertical picture

~ height.” ” ‘While we are hot opposed to a requrrement that the statement ztself occupy four

- percent of the vertical picture height, requiring each letter to equal four percent will create - i
significant problems for committees with particularly long names. Many commiittees,

o particularly sponsored committees, will be faced with dlsclosures that take up an inordinate

“amount of the picture height. We: propose that the statement itself be at least four percent of

“the ploture height, or alternatively, that it be of sufficient size to be legible to an average
viewer.! We also note that the FCC regulations currently permit the disclosure to be at.

~ either the beginning or the end of the advertisement, and we have added language that -

' Would make that p0351ble for these disclosures as well . i

" The regulatlons also require that for print medla, the height of the statement “shall

o constltute at least five percent (5%) of the height of the printed space...” The statute already
requires 10 point type. We believe that any disclosure in the average “mail piece” (i.e.,
letters, brochures, handouts, étc.) that is in 10 pornt type in a contrasting color is, by
definition, clear and le gible within the meaning of the statute, and that there is no need for a
percentage requ1rement for most print media. Having to calculate percentages “of the '

- height of printed space,” particularly on brochures and similar print pieces that may contain
pictures or graphics, seems to us to be a cumbersome and somewhat onerous burden to.

. impose on committees. While a requirement of 10 point type is eas1ly conveyed and easily

~ verified, attempting to do the same thing with percentage calculations s llkely to result in
madvertent v1olat10ns and dlsputes over what constrtutes “prlnted space on a given maller ,

KarenGetman Chalrman B S T o : S ) S t 

If the Commission is c’oncerne'd with “oversize” communications such as billboards,
~ we suggest that these communications be addressed in a separate regulation. We have
proposed- language that would retain the 10 point type requirement for printed
commumcatrons desrgned to be drstrlbuted in person or by ma11 and a separate regulatlon

! We are aware that the current FCC regulatrons require each letter in candidate dlsclosures to be no
‘less than four percent of the picture height. However, those regulations do not apply to disclosures for ballot -
measure advertisements. We note that the FCC orrgmally only required-all disclosures to be “of sufficient size to be
readily legible to an average viewer” since there were many factors to be considered in quantifying that
requirement, including the length of the name, relationship of time shown to the size of letters, and difficulty in
comprehending the words. They subsequently imposed a size requirement, but for candidate statements only. The
candidate disclosures are, of course, much shorter than the average ballot measure disclosures. The latter may
require anywhere from three to five lines to disclose all the necessary information. 'If the four percent rule we are
proposing proves inadequate, the Commission'can revxsrt the issue when it has more time to consider some of the
problems that attend this i issue. :
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o that uses a percentage approach for larger cornmumcatlons

Decisnon 6: Amendmg Advertlsmg Dlsclosure

T he proposed regulatlon would requlre amendment of broadcast dlsclosures W1th1n
seven days We have consulted with media experts, and they have 1ndlcated that this time
frame is too short to allow an advertisement to be “re-cut” with the new disclosure,
redistributed to the media outlets, and worked into the time slots. We have therefore
proposed seven working days. We have also deleted the suggestlon that billboards be
- amended W1th1n seven days for obvious reasons.’

T.hank you for your conslderatlon of our views on thése matters.
‘ Smcerely, '

OLSON, HAGEL, WATERS
& FISHBURN

/LANE) H.OLSQ K

cc:  Commissioner Scott
- Commissioner ‘Swanson
~ Commissioner Knox
Comm1ssmner Downey ‘
~Luisa Menchaca, Esq.
Scott Tocher, Esq.
Chip Nielsen, Esq.
Steve Lucas, Esq.
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, 'Amend 2 Cal Code Regs Sectron 18402

, 18402 Commlttee Names

(a) A comm1ttee slrall use only onr: rlame on its statemerlt of organrzatron
‘ (b) ‘ The Secretary of Stéte shall not issue an 1déntrﬁcat10n number to arly
‘committee with the same.name as any ex1strng comm1ttee that alteady has an 1dentiﬁc;ation "’ -
number. The nare.of one COmrnjtrce; will be coﬁsidered the \séjlme as that r>f anéther
» .cormr.littée i}fthebs),ame’wprds aré used in th¢ same"order, exbludi‘ng artir:les‘.‘ |
(0 »’\W‘htenever iderrriﬁcariorr‘ of a committee ifs: recji‘iired'by‘ilerw, t‘hé“idénti'ﬁéétion |

shall include the full name of the committee as contained in the statement of organization.

@0)] In the case of a sponsored committee. the statement of org anization shall -

“the employer shall also be disclosed.

NOTE: Authority‘ cited: Secﬁon 83112, Government Code
Reference: Sections 84102, 84503, 84504 and 84506, Government Code
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Add 2 Cal. Code Regs. Section 18450.3 to read:

18450.3. Committ‘eev Name Idé~ntiﬁcation. AdVerti'séméni Disclosure.

~ formed to support or opp ose a ballot measure as defined by Goverriment Codé section

82047.5.

interest” pursuant to Government Code section 84504 shall identify the economic intérest,

or other goal or pu dse of the c/on‘tributor thatis s ecifically concerned with the ballot

measure in question. T o ,
~ (2) The name of a committee that has more than one disclosable contributor
may identify any economic interest or other goal or purpose that is specifically concerned -,

‘with the ballot measure in question that is shared by more than one disclosable contributor.
In the event there is more than one disclosable c'ojg tributor and all such disclosable

contributors do not share an economic interest or other goal or purpose, the name shall

identify the various economic interests or other goals or purposes.

(d) If, pursuant to Governnjent Cdde section 84504, candidates or their controlled
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committees, as a group or 'mdividli'ally-. are fﬁaidr éontributofs_ of $50,000 or ‘rnof'e, the

organization of the committee shall be printed on print advertisements or spoken in -

broadcast adv’erti’s'ements.' |
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" Add 2 Cal. Code Regs. Section 18450.4;

18‘450.'4;7 Contents of Disclosure Statements. Aﬁvertisement Disclosure. 8

Where a "disclosure statement" or "disclosure" is required for an advertisement under

seconds.
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2) Radio: The ihformaﬁon shall be dkén at the be innin or end of th

communication and_shall last at least three seconds.

3) Print Media: All disclosure statements on printed materials desi ned to be

( 6) Each commumca‘mon that would requu'e a dlsclosure 1if dlstrlbuted sep_arately ‘

that is mcluded ina package of mgtenalg must contam the regulred dlsclosure

NOTE: Authori c1ted Section 83112 Govarnment Code.
‘Reference: Sections 84503, 84504, 84506 84507 and 84511 Govemment Code.




Katen Getrnan Chalrman o
Fair Pohtlcal Prac‘uces Comn'nsswn
* January 14, 2002 B
Page 12

working day. |
(2) Print media advertisement disclosures must be amended to reflect accurate disclosure

11/02/01 : e 184505



